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OPPOSITION TO MOTION TO REJECT EXPIRED CONTRACT OR,
ALTERNATIVELY, COMPEL DEBTOR TO REJECT CONTRACT ON OR BEFORE

OCTOBER 31, 2007

FACTUAL BACKGROUND

1. I am an associate of the law firm of Giordano Halleran & Ciesla, PC, attorneys

for Pascack Emergency Services, P.A. (“PES”), creditor in the above-captioned matter and

submit this application along with the Certification of Philip LaStella, M.D. (Dr. LaStella) in

opposition to Debtor’s motion to reject the Agreement with PES and in support of PES’s

request that the Debtor reject the Agreement on or before October 31, 2007.

2. On September 24, 2007, Pascack Valley Hospital Association, Inc. (the

“Debtor” or the “Hospital”) filed for Chapter 11 protection under the United States
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Bankruptcy Code (the “Code”) with the intention of permanently closing down the Hospital.

3. Prior to filing for bankruptcy, the Debtor advised PES and the entire Hospital

staff that the Hospital would cease providing clinical services by no later than the end of

November, 2007.

4. The Hospital contains an emergency room, which has been exclusively staffed

with physicians for over sixteen (16) years by PES pursuant to the terms of a July 1, 1991

Exclusive Agreement(the “Agreement”) (See LaStella Cert., Ex A.).

5. Pursuant to the terms of the Agreement, PES provided physician emergency

medical services at the Hospital. On January 1, 1998, the Hospital and PES signed an

Addendum to the Agreement extending the contract through 2000 (the “Addendum”). The

Addendum also included an automatic renewal provision which provided that the Agreement

would renew itself each year until either party provided the other with 180 days notice of

termination (Ibid. at Section 7(a)).

6. Under the Agreement and Addendum, the Hospital does not provide any

monetary compensation to PES for its services. Instead, PES receives compensation for its

services by billing the patients or their insurance companies for services provided by its

physicians in the emergency room. Given this arrangement, PES depends on a steady flow

of patients in order to remain viable.

7. Since the beginning of September when rumors began to surface that the

Hospital may close, PES has seen a precipitous decline in the number patients treated and,

therefore, in its revenues as well. In September alone, revenues for PES decreased by

approximately $70,000.
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8. PES estimates that it will cost approximately $5,000.00 per day to staff the

Hospital’s emergency room through October 28th and $3,600.00 per day from October 29,

throughout November 21st (assuming that a second, part-time Emergency Room physician is

no longer required after October 28). If the number of patients seen by PES continues to

decline, as is expected, PES will incur significant financial loss in staffing the emergency

room during October and November.

9. In addition, on October 31, 2007, PES’s malpractice coverage will expire.  

According to the most recent estimates received by PES, the cost of obtaining a 21 day

malpractice insurance policy to cover PES from November 1st through November 21st is

$51,564.

10. If, despite the Hospital’s clear breach of the Agreement, PES is required to

continue staffing the emergency room at the Hospital in November and is also forced to pay for

the 21-day malpractice policy, PES will suffer severe financial loss.

11. Due to the foregoing, PES notified the Debtor and their counsel of PES’sintent to

cancel services as of October 31, 2007. The Debtor has boldly alleged that PES would breach

the Agreement and be in violation of the automatic stay of the Code should PES fail to continue

performance under the terms of the Agreement through November 21, 2007.

12. On October 17, 2007, the Debtor filed a motion to reject the Agreement as of

November 21, 2007. We submit the following in opposition to Debtor’s request and in support 

of our request to compel the Debtor to reject the Agreement as of October 31, 2007 and not

November 21, 2007.
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AUTOMATIC STAY IS NOT APPLICABLE AND THE AGREEMENT HAS

EXPIRED PRE-PETITION

13. Debtor’s counsel has asserted that the Automatic Stay prevents PES from

ceasing operations pursuant to the terms of the parties’Agreement. First, nothing under

Section 362 of the Bankruptcy Code prevents PES from ceasing operations. PES is not

threatening to institute or assert any claim outside of the bankruptcy court against the Debtor

or property of the Estate.

14. Regardless, under the Code, the filing of a petition does not stay PES’s 

decision to cease performance pursuant to the terms of its Agreement with the Debtor, since

the Agreementwas terminated due to the Debtor’s pre-petition breach of the Agreement.

15. Under the Code, the Debtor can only assume or assign an unexpired contract.

11 U.S.C. §365(a). The Debtor’s Agreement with PESexpired due to Debtor’s material 

breach of the Agreement.

16. On September 20, 2007, the Hospital notified Dr. LaStella that the Hospital

would be closing by no later than December 31, 2007 and would cease providing all clinical

services by the end of November, 2007. The time frame for closure was subsequently

changed to November 21, 2007, and the date for cessation of admissions changed to

November 14, 2007. (See LaStella Cert. at ¶8, Ex. C). The 71 days notice provided by the

Hospital on September 20th of its intention to close and terminate its Agreement with PES is

a violation of Section 7(a) of the Agreement which requires that 180 days notice of

termination be provided (Id. at ¶9, Ex A).

17. Since the Debtor terminated the Agreement pre-petition, the Agreement is no

longer property of the estate. 11 U.S.C. §541(b)(2). Since the Agreement is not property,
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the automatic stay is inapplicable and, therefore, PES is no longer obligated to perform

pursuant to the terms of the Agreement. 11 U.S.C. §362(c)(1).

THE COURT SHOULD COMPEL THE DEBTOR TO REJECT THE AGREEMENT

AS OF OCTOBER 31, 2007

18. The Debtor’s insistence to have PES maintain the emergency room until

November 21, 2007 is unreasonable and the Debtor should be compelled to reject the

Agreement on or before October 31, 2007.

19. A party to an unexpired executory contract may request the Court to order the

debtor in possession to assume or reject the contract within a specified period of time. See,

11 U.S.C. §365(d)(2). Though generally a debtor in possession has until the filing of a plan

to accept or reject an unexpired contract, it is clear that Congress, through the enactment of

section 365(d)(2), intended that“in certain circumstances, the rights of the non-debtor party

would outweigh the need of the debtor in possession for unlimited flexibility and breathing

space.”  N.L.R.B. v. Bildisco and Bildisco, 465 U.S. 513, 552, 104 S.Ct. 1188 (1984). What

constitutes a reasonable time is left to the bankruptcy court's discretion in light of the

circumstances of the case. In re Dunes Casino Hotel, 63 B.R. 939, 949 (D.N.J. 1986).

20. In determining what constitutes a reasonable time within which a debtor should

assume or reject a contract, the court should consider anumber of factors, including: “The nature

of the interests at stake, the balance of the hurt to the litigants, the good to be achieved, the

safeguards afforded those litigants, and whether the action to be taken is so in derogation of

Congress' scheme that the court may be said to be arbitrary.”  Id. at 950 quoting In re GHR

Energy Corp., 41 B.R. 668, 676 (Bankr. D.Mass. 1984). Above all, the court should interpret

reasonable time consistent with the broad purpose of Chapter 11, which is “to permit successful 
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rehabilitation of debtors.”N.L.R.B. v. Bildisco, supra., 104 S.Ct. at 1194 (1984).

21. In In re G-I Holdings, Inc., 308 B.R. 196 (Bankr. D.N.J. 2004), the Novak Group,

a party to an unexpired executory contract with the debtor, G-I Holdings, filed a motion

requesting the Court to compel G-I Holdings to assume or reject the contract by a date fixed by

the Court. Id. at 212-214. The Novak Group claimed that a prompt deadline for assumption or

rejection was appropriate due to the need for immediate environmental clean up of property. Id.

at 213. G-I Holdings contested Novak Group’s request, stating that a fixed period of time is

unreasonable in light of the complexities of its case, which involves over one hundred and forty

two (142) environmental sites in need of remediation. Ibid. The Court would not impose a

specific date by which G-I Holdings must assume or reject the agreement with Novak Group

since the Court intended to provide G-I Holdings with ample opportunity to promote or advance

a successful rehabilitation of G-I Holdings. Ibid.

22. In this matter, there is no intent to rehabilitate. The Debtor will cease operations.

The Debtor has no intention of assuming or assigning the Agreement. Even if the Debtor

attempted to assume the Agreement, the Debtor would be unable to provide PES with adequate

assurance that the Hospital would be capable of future performance since the Hospital will be

closing within weeks. The Debtor’s expectation that PES should incur financial hardship 

pursuant to the terms of an Agreement that the Debtor materially breached, pre-petition, is

unreasonable and inequitable.

23. The harm to PES far outweighs the harm to the Debtor. The Debtor, even if

required to maintain an emergency room, could staff and insure the department through its

current operations with minimal ease. PES estimates that it will cost PES approximately

$5,000.00 per day to staff the Hospital’s emergency room through October 28th and
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$3,600.00 per day from October 29, throughout November 21st (assuming that a second, part-

time emergency room physician is no longer required after October 28). In addition, PES’s 

malpractice coverage will expire on October 31, 2007. According to the most recent estimates

received by PES, the cost of obtaining a 21 day malpractice insurance policy to cover PES from

November 1st through November 21st is $51,564! PES should not be expected to incur these

expenses after the Debtor has intentionally and materially breached the Agreement.

24. Furthermore, the surrounding community has already begun to adjust to the

inevitable closure of the facility. Since the beginning of September, when rumors began to

surface that the Hospital may close, the emergency room has seen a precipitous decline in the

number patients treated. In fact, the Hospital proposes to have PES maintain the emergency

room for a full week after the Hospital has stopped admitting patients. PES should not be

compelled to continue to provide emergency room services past October 31st under these

conditions and incur a significant financial loss as a result. Such a decision would be

wasteful and inequitable.

RELIEF REQUESTED

25. Based upon the foregoing, PES requests the Court declare the Agreement

terminated pre-petition and therefore not property of the estate and that the Debtor is not entitled

to stay any actions by PES pursuant to its rights under the Agreement including the right to

declare the Debtor in breach and the Agreement terminated. Alternatively, PES requests the

Court compel the Debtor to reject the Agreement as of October 31, 2007.

GIORDANO, HALLERAN & CIESLA,

DATED: October 19, 2007 By: /s/ Donald F. Campbell, Jr.
DONALD F. CAMPBELL, JR.
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CERTIFICATION IN OPPOSITION TO MOTION TO REJECT CONTRACT

1. I, PHILLIP J. LASTELLA, M.D., am the President of Pascack Emergency

Services, P.A. (“PES”) and submit this certification in support of Pascack Emergency’s 

opposition to debtor’s motion to reject PES’s contract.

2. Pascack Emergency has been the exclusive provider of physician emergency

medical services at Pascack Valley Hospital Association(the “Hospital”)for over sixteen

(16) years.

3. On July 1, 1991, Pascack Emergency entered into an exclusive agreement

(“Agreement”)with the Hospital. A copy of the Agreement is attached as“Exhibit A.”

4. Pursuant to the terms of the Agreement, Pascack Emergency was to provide

physician emergency medical services at the Hospital.
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5. An Addendum to the Agreement was signed on January 1, 1998 extending the

contract through 2000 (the “Addendum”). The Addendum also included an automatic

renewal provision which provided that the contract would renew itself each year until either

party provided the other with 180 days notice of termination. A copy of the Addendum is

attached as“Exhibit B.”

6. Under the Agreement and Addendum, the Hospital does not provide any

monetary compensation to Pascack Emergency for its services. Instead, Pascack Emergency

receives compensation for its services by billing the patients or their insurance companies for

services provided by its physicians in the emergency room.

7. Given this arrangement, Pascack Emergency depends on a steady flow of

patients in order to remain viable.

8. On September 20, 2007, I was notified via a written memorandumand “Questions 

and Answers” from Jane Connorton, President & CEO of the Hospital sent to all Hospital staff,

that the Hospital would be closing no later than December 31, 2007 and that all clinical services

would cease by the end of November. A copy of the memorandum and Questions and Answers

is attached as “Exhibit C.”

9. The emergency room services provided by Pascack Emergency are clinical

services.

10. I was subsequently informed that the Hospital would be closing on November 21,

2007 and would likely cease admitting new patients on November 14, 2007.

11. The 71 days notice provided by the Hospital of its intention to close and

terminate its Agreement with Pascack Emergency is a violation of Section 7(a) of the

Agreement which requires that 180 days notice of termination be provided.
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12. Four days after notice was provided by the Hospital to Pascack Emergency of

its intention to close and terminate the Agreement, the Hospital filed for bankruptcy.

13. Since the beginning of September when rumors began to surface that the

Hospital may close, Pascack Emergency has seen a precipitous decline in the number

patients treated and, therefore, in its revenues as well.

14. In September alone, revenues for Pascack Emergency decreased by

approximately $70,000.

15. It is estimated that the number of patients treated by Pascack Emergency has

decreased by nearly 50% in October from the volume of patients treated prior to September,

and that any even greater decline can be expected as the Hospital’s closure nears.During the

last week when the Hospital will not be admitting patients, it is expected that only a couple

of patients a day will come to the emergency room.

16. Pascack Emergency estimates that it will cost PES approximately $5000 per

day to staff the Hospital’s Emergency room through October 28th and $3600 per day from

October 29, throughout November 21st (assuming that a second, part-time emergency room

physician is no longer required after October 28).

17. If the number of patients seen by Pascack Emergency continues to decline, as

is expected, Pascack Emergency is likely to incur significant financial loss in staffing the

emergency room during October and November.

18. In addition, on October 31, 2007, Pascack Emergency’s malpractice coverage will

expire. According to the most recent estimates received by Pascack Emergency, the cost of

obtaining a 21 day malpractice insurance policy to cover Pascack Emergency from November 1st

through November 21st is $51,564.
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19. If, despite the Hospital’s clear breach of contract, Pascack Emergency is required

to continue staffing the emergency room at the Hospital in November and is also forced to pay

for the 21-day malpractice policy, Pascack Emergency will suffer severe financial loss.

20. I have contacted John Corcoran Vice President of the Hospital and

Frank Candido, M.D., Chairman of the Hospital’s Division of Medicine, in an attempt to

resolve this issue by having the Hospital cover the cost of the malpractice insurance or add

Pascack Emergency’s physicians onto the Hospital’s existing malpractice policyand assist

with staffing costs.

21. Despite the sixteen years of service provided by Pascack Emergency and the

extreme financial hardship it will faceas a result of the Hospital’s breachof contract, the

Hospital has refused to admit its breach of the contract, release Pascack Emergency from its

contract, or assist it with the costs associated with theHospital’s closure.

I certify the foregoing statements are true, I am aware that if any of the statements are

willfully false, I am subject to punishment.

PASCACK EMERGENCY SERVICES, P.A.

DATED: October 19, 2007 By: /s/ Phillip J. LaStella, M.D.
Phillip J. LaStella, President








































































	132.0.pdf
	132.1.pdf

